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HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

DISTRICT : SONITPUR

  IN THE COURT OF THE MUNSIFF NO. 1, TEZPUR, SONITPUR

Present   : Mrs. Chitra Rani Saikia, AJS

Wednesday, the 13  th   November 2013  

TITLE SUIT NO. 38 / 2006

Rajendra Singh Kothari ………  Plaintiff
                                                    

-Versus-

M/S Jaichandlal Dugar & Sons and others ………  Defendants

The suit coming on for final hearing on 1st day of November 2013 
in the presence of :-

Sri T. K. Maitra …………… Advocate for the Plaintiff

AND 

Sri S. Mishra …………… Advocate for the defendants 

And having stood for consideration to this day the court delivers the 
following judgment.

J U D G M E N T

1. This is a suit for recovery of possession of the tenanted shop room 
by  evicting  the  defendants  therefrom  with  rents  and  mesne  profits  and  for 
mandatory injunction. 
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2.  The case of the plaintiff as unfolded in the plaint  in brief is that the  
plaintiff  is  the  sole  owner  of  the  two  storied  building  having  Tezpur  Municipal 
Holding No 1258 standing on his own Periodic Patta land situated at  Ward No 9, 
Nabin Chandra Road, Tezpur Town. That a business concern named and styled as 
M/S Jaichandlal Dugar & Sons took on hire one shop room at the first floor of the 
said building of the plaintiff through its sole proprietor Sri Jaichandlal Dugar from 
the  plaintiff  landlord  by  executing  a  Rent  Note  in  1960.  That  the  said  tenant 
agreed and undertook to pay the due monthly rent and enhanced rent that may be 
enhanced from time to time in due time within seventh day of next calendar month 
regularly without default and to carry on its business therein and not to sublet any 
part of the tenanted shop room and to keep the tenanted shop room and premises 
in good tenantable condition. The said tenant further agreed not to cause any 
damage to the said premises.  That  accordingly  said tenant  concern has been 
carrying on its business from the said tenanted shop room through its proprietor 
Sri Jaichandlal Dugar (since deceased) by paying monthly rent and also enhanced 
monthly rent.  That upon the death of Jaichandlal Dugar his legal heirs became 
the proprietors of the said firm and they became the tenants-in-common of the 
plaintiff landlord in respect of the tenanted shop. That defendant No. 2 has  been 
physically occupying the tenanted shop room on behalf of all the real tenants and 
has been paying the rent to the plaintiff in the name of M/S Jaichandlal Dugar & 
Sons and has been obtaining rent receipt.  That the tenants defendants No. 1 to 4 
paid rent to the plaintiff  landlord through their agents defendant No 2 upto the 
month of March 2002. That from the month of April 2002 the tenants defendants 
No. 1 to 4 have not continuously paying the rent and they have already become 
the defaulters for not paying the rent and they have become evictable from the suit 
room under the provision of Section 5(1) (e) of  The Assam Urban Areas Rent 
Control  Act  1972.   That  in  the first  week of  April  2004 the defendant  tenants 
illegally pulled down the pucca railing in front of the suit shop room and erected an 
iron rod fencing without any knowledge, consent and permission of the plaintiff. 
Thereby the defendant tenants have become evictable from the suit premises U/S 
5(1) proviso (a) of Assam Urban Area Rent Control Act, 1972. That in the second 
week of April  2004 defendants No 1 and 2 sub-let  the tenanted shop room to 
defendant No 5 M/S Manjula without any knowledge, consent and permission of 
the plaintiff without having any authority to do so. Thereby the tenants defendants 
become liable for eviction from the tenanted shop room U/S 5(1) proviso (d) of 
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Assam Urban Areas Rent Control Act, 1972. These are the facts leading to the 
institution of this instant suit. 

3.    The defendants No. 1, 2 and 5 contested the suit by filing written 
statement. This suit was proceeded ex-parte against defendants No 3 and 4 vide 
order dated 08-06-2007. The contesting defendants challenged the maintainability 
of the suit on the ground that there is no cause of action for the suit and the suit is 
bad  for  non-joinder  of  necessary  parties.  Admitting  the  fact  of  tenancy  the 
defendants  have denied all the allegation leveled against them. The defendants 
have prayed for dismissing the suit with cost. 

4.    Upon the pleadings of both sides my learned predecessor in office 
framed the following issues in this suit :-   

(1) Whether the suit is maintainable in its present form ?  
(2) Whether the suit is bad for non-joinder of necessary parties ?
(3) Whether the defendants are defaulter in payment of rent ? 
(4) Whether the defendants caused damage to the suit premises and 

  sub-let the suit room to defendant No. 5 ? 
(5) Whether the defendants are evictable from the suit premises ?
(6) Whether the plaintiff is entitled to a decree as prayed  for ?  

5.  The plaintiff side adduced the evidence of two witnesses in support 
of its case and exhibited certain documents in support of its case. Defendant side 
also adduced the evidence of five witnesses and exhibited certain documents. 
The materials  on record and submissions made on behalf  of  both sides have 
received due consideration of this court. 

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF

Issue No (1) : Whether the suit is maintainable in its present form ?  

6.   Maintainability of a civil suit depends upon the admitted position of 
the pleadings and not upon evidence. After perusal of the pleadings of both sides I 
do not find any procedural defect in the form of the suit. The pleadings do not 
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reveal any express bar in the maintainability of the instant suit by this court as per 
provision of section 9 of the Civil Procedure Code, 1908.  Accordingly this issue is 
decided in positive in favour of the plaintiff. 

Issue No. (3) :Whether the defendants are defaulter in payment of rent ? 
AND

Issue No. (4) :Whether the defendants caused damage to the suit premises 
and sub-let the suit room to defendant No. 5 ?

7.   For the sake of convenience issue No. (3) and (4) are taken up 
together for discussion. 

  Section 5 (1) (e) of The Assam Urban Areas Rent Control Act, 1972 
(the Act herein after) deals with the law of the tenant being defaulter. It provides 
that where the tenant has not paid the rent lawfully due from him in respect of the 
house within a fortnight of its falling due he becomes a defaulter. According to this 
provision any delay in deposit of rent in the court after the mid night of the fortnight 
will make the tenant a confirmed defaulter. Once the tenant under this provision 
fails to pay the rent within fortnight of its becoming due, he becomes the defaulter. 

Section 5(4) of the Act provides :

“ Where the landlord refuses to accept the lawful rent offered by his tenant, the 
tenant may, within a fortnight of its becoming due, deposit in court the amount of 
such rent together with process fees for service of notice upon the landlord, and 
on receiving  such deposit,  the  court  shall  cause notice of  the  receipt  of  such 
deposit to be served on the landlord and the amount of the deposit may thereafter 
be withdrawn by the landlord on application made by him to the court  in that  
behalf.  A tenant  who has made such deposit  shall  not  be treated as defaulter 
under clause (e) of the proviso to sub-section (1) of this section. ” 

8.  The law as stated above thus envisages two counts on which the 
tenant becomes the defaulter. Firstly, if  the tenant does not pay the lawful rent 
within fortnight  of  its becoming due he becomes the defaulter.  Secondly,  if  the 
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tenant does not deposit the rent in the court as per requirement of Section 5(4) of  
the Act, he becomes the defaulter in the eye of law. 

  In view of the clear position of law regarding the defaulter as stated 
above let me go through the averments made by both parties in their respective 
pleadings as well as the evidence adduced by both the parties in proof or disproof 
of their pleadings. 

9.   From the pleadings of both sides the admitted position is that there 
is landlord and tenant relationship between the plaintiff  and the defendants. In 
their pleading the defendants have admitted the fact of tenancy with the plaintiff. It  
is  also  admitted  by  the  defendants  that  after  expiry  of  Jaichandlal  Dugar  the 
tenancy  with  the  plaintiff  continued  and  admittedly  the  defendants  have  been 
paying  the  rent  as  tenants  in  common.  In  view  of  such  admitted  facts  what 
remains to be decided is whether the defendants are defaulters in the eye of law. 

10. While the plaintiff has pleaded that the defendant executed a rent 
note in favour of him agreeing and undertaking to pay the due monthly rent within 
seventh  day  of  next  calendar  month  regularly  without  default,  the  defendants 
denied the execution of any rent note in favour of the plaintiff.  The defendants 
have pleaded that during his life time Jaichandlal Dugar paid rent for 2/3 months 
or for six months or sometimes for one year together and the plaintiff accepted the 
same without any objection. It is further pleaded by the defendants that after the 
death of Jaichnadlal  Dugar defendant No 2 has been physically occupying the 
tenanted shop and carrying on the business of the tenanted firm and has been 
paying the rent to the plaintiff. The defendants have further stated that defendant 
No. 2 had been regularly paying the rent to the plaintiff until refused by the plaintiff  
to accept the rent. The pleaded fact by the defendants is that defendant No. 2 
used to deposit rent in the court on refusal by the plaintiff to accept the rent. 

11.    In his evidence in chief the plaintiff / PW 1 deposed that in 1960 
Jaichandlal Dugar hired the tenanted shop room from him by executing a rent note 
agreeing to pay the due monthly rent within 7 th day of next calendar month. In his 
cross examination PW 1 stated that he could not submit the said rent note in this 
case because the same was misplaced. Admittedly the rent note which the plaintiff 
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claims to be executed in his favour is not submitted in this case. Therefore, it 
comes forth from the evidence of PW 1 that he fails to prove his plea of rent note. 
As such it is proved that there was no written tenancy agreement between the 
plaintiff and the defendants. 

12.   Defendant No 2 being DW 1 deposed in conformity to his pleading 
that after the death of his father he used to send rent for several months or for one 
year at a time through Bank Draft to the plaintiff and the plaintiff used to issue rent 
receipt at a time from Kolkata. Defendant No 1 has exhibited the rent receipts from 
J(1) to J(12) which were issued by the plaintiff on 16-03-2002 by accepting rent 
from  April  2001  to  March  2002.  This  evidence  of  DW  1  that  he  sent  rent 
sometimes for one year and the plaintiff used to issue the rent receipt at a time 
gets fortified from the evidence of PW 1 in his cross examination where he stated 
candidly, “ Whenever I receive draft for one year , I issue rent receipt separately 
for each month on the same date.” In his cross examination PW 1 admitted that 
exhibit J(1) to J(12) rent receipts were issued on 16-03-2002. From this evidence 
it  becomes clear that  defendant  sent  rent  even for one year together and the 
plaintiff accepted the same. 

13.   The  pleading  of  the  defendant  and  the  evidence  on  record 
establish the fact that the rent was never paid on monthly basis. As revealed from 
the record rent was not on monthly basis because for the convenience of both the 
parties. As the plaintiff resides in Kolkata, the defendant sends the rent through 
bank draft and admittedly rent is not paid on monthly basis. 

14.  At  this  point  it  would  be  appropriate  to  consider  the  contention 
raised by learned counsel for the plaintiff.  Sri T. K. Maitra, learned counsel for the 
plaintiff has contended that mode of payment does not change nature of tenancy. 
He contends that though the tenants pay the rent once in a year, nature of tenancy 
does not change. It is the law that when there is no written contract the tenancy is 
always a monthly tenancy. In support of his contention learned counsel refers to 
the decision reported in (1997) 1 GLR 33. There is merit in the contention raised 
on  behalf  of  the  plaintiff.  In  view of  the  provision  u/s  106  of  The  Transfer  of 
Property Act, 1882, the position of law is that when there is no written contract, the 
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tenancy is always a monthly tenancy and the rent is payable at the end of the 
month. 

15.    There is yet another aspect of the fact of defaulter in this suit. In his 
pleading as well as in his evidence in chief the plaintiff  / PW 1 stated that the  
defendant  did  not  pay any rent  from April  2002 and such the  defendants are 
defaulters.  On  the  contrary,  the  defendants  have  pleaded  that  as  the  plaintiff 
refused to accept the rent, they deposited the rent in the court. Section 5(4) of the 
Act as discussed above provides the mode of payment of rent through the court. 
According to this provision rent must be offered to the plaintiff  and the plaintiff 
must refuse to accept the same and then only the defendant can deposit the rent  
before the court. In his evidence DW 1 deposed that he sent the rent for the month 
of April / 2002 to March / 2003 vide Demand Draft No. 318196 dated 27-05-2003 
but  the  plaintiff  refused  to  accept  rent  as  tendered  by  the  defendant  and  he 
returned the Demand Draft with his letter dated 03-06-2003. DW 1 has exhibited 
the said letter as Exhibit G. Assuming this evidence of DW 1 to be true, it appears 
that as he tendered the rent for the month of April  2002 to March / 2003 vide 
Demand  Draft  dated  27-05-2003,  he  has  become  the  defaulter  because  he 
tendered the rent much beyond the stipulated period. 
      
16.    From the evidence of DW 5 it becomes clear that in Misc.(nj) case 
No. 226 / 08 which is exhibited as Exhibit V, the rent was not deposited in the 
court  as per requirement of law. In his cross examination DW 5 stated that in 
Exhibit V, the challans from Exhibit V(2) to V(5) were not passed and the rent was 
not deposited in the bank. Perusal of Exhibit V makes it abundantly clear that the 
defendants are confirmed defaulters.  The settled position of law is that once a 
defaulter is always a defaulter. Exhibit V makes it clear that the defendants have 
not deposited the rent from March / 2008 to April / 2009. Therefore, there is no 
hesitation to hold that the defendants are defaulters. 

  In the result of what is discussed above issue No. (3) is decided in 
affirmative in favour of the plaintiff. 

17.   The plaintiff in his pleading as well as in his evidence stated that 
the defendants without any knowledge and permission of the plaintiff demolished 
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and pulled down the pucca railing in front of the suit shop room by the side of the  
veranda of the first floor of the suit building and erected an iron rod fencing in its 
place. The plaintiff  has further stated that thereby the defendants/tenants have 
committed utter violation of their lawful obligation in keeping and maintaining the 
tenanted  suit  premises.  The  defendants  have  pleaded  that  as  the  tenanted 
premises is very old the front railing demolished on its own and he fixed some iron 
rod there with consent  of the plaintiff.  According to the defendants the plaintiff 
directed defendant No 2 to temporarily repair the same. In his cross examination 
PW 1 stated that the building in which the tenanted shop is situated is about forty 
years old. PW 1 has denied the suggestion that the railing in the first floor of the 
building broke down and defendant No 2 and the other tenants asked him to repair 
the same. PW 1 further denied the suggestion that he asked Vimal Dugar to repair 
the railing. PW 2 also stated that he came to know that Vimal Dugar demolished 
the  railing.  There  is  no  direct  evidence  to  prove  the  fact  that  the  defendants 
demolished  the  railing.  Evidence  of  the  plaintiff  side  on  this  count  is  merely 
hearsay. It is the admitted fact that the building is about forty years old. In view of  
that there is the grain of probability in the plea taken by the defendants. I find it  
more probable that the railing demolished on its own being old and as the plaintiff  
resides in Kolkata he asked defendant No 2 to repair the same. 

18.   The  plaintiff  has  further  pleaded  that  defendant  No.  1  and 
defendant  No.  2  sublet  the  tenanted  shop  room  to  defendant  No.  5  without 
terminating  the  tenancy  and  without  knowledge  and  consent  of  the  plaintiff.  
Plaintiff has failed to lead cogent evidence to prove this pleading. 

  For the aforesaid discussion Issue No.  4 is decided in negative 
against the defendant.

Issue No. (5) :Whether the defendants are evictable from the suit premises ?
 
19.    The plaintiff  has sought  the eviction of  the defendants from the 
tenanted  premises  on  the  grounds  that  the  defendants  are  defaulters,  the 
defendants have violated the terms of tenancy by sub-letting and the defendants 
made structural change of the tenanted premises. As per the proviso (d), (e) and 
(f) appended to Section 5 (1) of the Act the tenants can be evicted from the house 
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on the ground of sub-letting, being defaulter and making structural change. From 
the discussion is issue No. (3) and (4) above it is seen that the defendants are 
defaulters in respect of  the tenanted premises. The grounds of sub-letting and 
making structural change could not be proved against the defendants. According 
to  the  provision  of  law  the  tenants  may  be  evicted  on  any  of  the  grounds 
mentioned above as all the provisos appended to Section 5(1) of the Act are dis-
junctive in nature.  Therefore,  in this instant  case the defendants are liable for 
eviction on the ground of being defaulter. 

  Accordingly  this  issue is decided in  affirmative in  favour  of  the 
plaintiff. 

Issue No. (2) :Whether the suit is bad for non-joinder of necessary parties ?

20.    It is pleaded by the defendants that the suit is bad for non-joinder 
of  necessary parties.  According to the defendants the plaintiff  has not  willfully 
made all legal heirs and successors of the Late Jaichandlal Dugar as party in this 
suit and as such this suit is liable to be dismissed for non-joinder of necessary 
parties.  Necessary party in a suit means the person whose presence is necessary 
for the proper adjudication of the matter. In fact that party is necessary party in a 
suit in whose absence the disputed fact can not be decided. In the instant suit the 
dispute is between the landlord and the tenant and the fact of  tenancy is duly 
admitted by the defendants and it  is  admitted that  defendant  No.  2 has been 
representing  the  other  defendants  in  running  the  tenancy.   In  view  of  such 
admitted position the non-joinder of the remaining legal heirs of Jaichandlal Dugar 
does not hamper in the proper adjudication of the dispute. Therefore, it can not be 
said that the instant suit is bad for non-joinder of necessary parties.

  Hence  this  issue  is  decided  is  decided  in  negative  against  the 
defendants.
 
Issue No. (6) :Whether the plaintiff is entitled to a decree as prayed for ? 

21.   In this instant suit the plaintiff has prayed for a decree for recovery 
of  tenanted  suit  premises  evicting  the  defendants  therefrom.  In  view  of  the 
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decision in Issue No. (3) and (5) above the defendants are defaulters and liable for 
eviction from the suit premises. Hence the plaintiff is entitled to get the decree for 
recovery of the tenanted premises by evicting the defendants therefrom. 

22.   The plaintiff has also prayed for recovery of arrear rents from April / 
2002 to March / 2006 amounting to Rs. 7,200/- from defendants No. 1 to 4.  The 
plaintiff has further prayed for future rent from April 2006 to the awarding of decree 
@ Rs. 150/- per month. It is seen from the evidence on record that the defendants 
deposited the arrear  rents  in  the court  though it  was not  as per  law.  For  not 
conforming to the legal mandate for depositing the rent the defendants are held to 
be defaulters.  But  as they have deposited the rent  the plaintiff  is  at  liberty  to 
withdraw the same. Therefore, in my considered opinion the plaintiff is not entitled 
to get the arrear rent and the future rent as prayed.  

23.  The  plaintiff  has  also  prayed  for  mesne  profit  and  mandatory 
injunction. This court is not inclined to grant the decree for mesne profit in this 
case in view of the attending facts of this suit. 

24.   The plaintiff  has also prayed for mandatory injunction mandating 
the defendants to immediately repair and restore the broken railings in front of the 
suit room. In the discussion of Issue No. (4) it is seen that the plaintiff has failed to  
bring  forth  cogent  and  convincing  evidence  to  prove  his  pleading  that  the 
defendants  broke the said railing.  In  absence of  any  evidence the decree for 
mandatory injunction as prayed can not be granted. 

  The plaintiff is entitled to get the cost of the suit. 
  This issue is decided accordingly.                         
 

O R D E R

25.     This suit is decreed in part on contest with cost. The plaintiff  is 
entitled to get the decree for recovery of the tenanted premises by evicting the 
defendants  therefrom.  The  plaintiff  is  entitled  to  get  the  cost  of  the  suit.  The 
plaintiff is not entitled to get the other reliefs as claimed. The defendants are not 
entitled to get any relief.
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  Prepare the decree  accordingly. 

  The judgment is delivered in the open court and the operative part 
of the judgment is pronounced in the open court today, the 13th day of November 
2013 and it is given under my hand and seal.  

 ( Chitra Rani Saikia )
       Munsiff No. 1, 
   Tezpur :: Sonitpur
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A N N E X U R E

1. Plaintiff’s witness : 

            PW 1 :  Sri Rajendra Singh Kothari  (the plaintiff)
PW 2 : Sri Ravinder Yadav 

2.   Plaintiff’s exhibits :

            Exhibit 1 : Rent receipt 
            Exhibit 4 : Advocate’s Notice 
            Exhibit 5 to 7 : Postal receipt and A/D 

3.   Defendant’s witness :

             DW 1 : Sri Vimal Dugar
             DW 2 : Smti Manjula Dugar 
             DW 3 : Sri Ugam Chand Baid
            DW 4 : Sri Subimal Pathak(official witness) 
            DW 5 : Sri Kamal Mahanta (Official witness) 

4.   Defendant’s exhibits : 
                        Exhibit  A  to  G:    Letters  from  

 the plaintiff to the defendant
                       

         Exhibit H : Returned Bank Demand Draft
          Exhibit I   : Letter
        Exhibit J(1) to J(15) : Rent receipt
       Exhibit K  : Deed of dissolution of partnership
       Exhibit L  : Deed of Release
       Exhibit M : Advocate Notice
    Exhibit N : Rent depositing challan
     Exhibit O to X :  Misc. (nj) cases for depositing rent 

 

 ( Chitra Rani Saikia )
       Munsiff No. 1, 
   Tezpur :: Sonitpur
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